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Executive summary

Introduction

Debit and credit card payments are critical to the smooth running of the UK economy. They
enable people to pay for their purchases and UK merchants to accept payments for goods
and services. They are a well-established method for consumers to make payments in
person and online.

Every time someone makes a Mastercard or Visa card payment, the merchant acquirer
pays an interchange fee (IF) to the card issuer.

An important use of debit and credit card payments is for international transactions, that is,
transactions where the payer and the recipient are based in separate countries. Such
transactions are typically referred to as cross-border transactions and the IFs are called
cross-border IFs.

Why we have carried out a market review

Before the UK's withdrawal from the EU, IFs for UK-EEA (European Economic Area)
transactions counted as intra-EEA transactions. From December 2015 until the end of the
transition period following the UK’s withdrawal from the EU, these IFs were subject to
caps under the EU Interchange Fee Regulation (EU IFR). A single set of caps applied for
card-present (CP) and card-not-present (CNP) transactions. These caps were 0.2% of the
value of the transaction for consumer debit cards (including prepaid cards) and 0.3% for
consumer credit cards.

From January 2021, the EU IFR no longer applied to UK-EEA cross-border transactions.
Following this, Mastercard and Visa increased the IFs for UK-EEA CNP transactions using
consumer debit and credit cards fivefold — from 0.2% and 0.3% to 1.15% and 1.5%
respectively. Visa increased the IFs for consumer debit and credit CNP transactions for
EEA cards at UK merchants (UK-EEA CNP outbound IFs, or simply ‘outbound IFs’) in
October 2021. Mastercard followed suit and increased the same IFs in April 2022.

Market reviews, in line with our competition, innovation and service-user objectives, are one
of the principal ways in which the PSR investigates the market for payment systems, or the
markets for services provided by payment systems, to see how well they are working for
service users (those who use, or are likely to use, services provided by payment systems).
IFs represent a cost to UK merchants. Many stakeholders, including UK merchants and
acquirers, have raised concerns about Visa and Mastercard’s increases. Historically, high IF
levels have resulted from weak competition in the market. In light of these concerns and this
history, we have conducted a market review into UK-EEA consumer IFs using our powers
under the Financial Services (Banking Reform) Act 2013 (FSBRA).

The main objectives of this review were to understand:

e the rationale for and impact of increases in UK-EEA CNP IFs

e whether the increases in UK-EEA CNP IFs are an indication that aspects of the market
are not working well for all service users, including organisations that accept cards and
their customers
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e what, if any, regulatory intervention is appropriate to ensure, in particular, that we
meet our service-user objective.

1.8 We published our interim report in December 2023 and received responses to our interim
report consultation from a range of stakeholders. This final report includes our final
conclusions on whether the market is working well.

1.9 We are publishing this final report alongside a consultation on our approach to a price cap
remedy. We have taken into account, responded and engaged with written responses to
our interim report and any other additional representations that stakeholders made after
the consultation closed. We also based our conclusions on information and evidence
received in previous phases of this review.

Our findings

1.10 Effective competition supports good outcomes in payments markets, such as low prices, high
service quality and continued innovation. However, we found that in increasing UK-EEA CNP
outbound IFs, Mastercard and Visa were not subject to effective competitive constraints on
the acquiring side of the network. As a result, the two card schemes have raised the
outbound IFs higher than they would have done if competitive constraints were effective.

1.1 In summary, our findings are:

e Mastercard and Visa could and did increase outbound IFs without needing to have
regard to the potentially detrimental consequences for service users, namely
organisations that accept cards and their customers who receive and make
payments and ultimately pay the increased IFs. This is because:

o merchants and acquirers are unable to respond to increased IFs in such a way as
to exert competitive constraints on Mastercard and Visa

o increased IFs are in the interest of the issuers and, hence, the schemes
themselves. Mastercard and Visa have a commercial incentive to raise IFs, since
they compete with each other to attract issuers. The increased IFs provide more
revenues for these banks to issue cards from their respective schemes.

e The schemes submitted that the IF levels that applied to UK-EEA CNP transactions
when the UK was part of the EU and prior to the increases were inadequate, since
they had been based on a flawed methodology (the one used to set the EU IFR IF
levels). However, the schemes were not able to show that they undertook any
specific assessment when deciding to increase the outbound IFs. Nor have they
shown that they had any regard to the interests of organisations that accept cards
and their customers (and not only to the interests of issuers and their own interests)
in setting the higher level.

e By setting IF levels at the rates charged for transactions between the EEA and the
rest of the world, Mastercard and Visa adopted levels that the European Commission
had set in another context and for different circumstances — that is, for cards issued in
non-EEA countries and used at EEA merchants at a time when the UK was in the EEA.
In doing so, the schemes based their levels on benchmarks that are not relevant
to the UK-EEA context (specifically, on means of payments funded via non-SEPA
(Single Euro Payments Area) bank transfers even though both the UK and the EEA are
part of SEPA). These benchmarks are also more expensive than benchmarks in the
UK-EEA context (specifically, means of payments funded via SEPA bank transfers).
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1.13

1.14

1.15

e An analysis of alternative payment methods, based on the data and to a large extent
the methodology put forward to us by Visa, provides further evidence that the current
levels of IFs are unduly high.

e \We have also not seen any positive evidence that the outbound IF increases contributed
to improving the quality and efficiency of payments in CNP transactions which would
not have occurred without such higher prices. In particular we have seen no evidence
that issuers used their increased incomes to fund service improvements (fraud, quality,
efficiency or savings) that provided benefits to users on the acquiring side. As a
consequence, we consider that Mastercard and Visa set the outbound IFs unduly high.

e Besides the political shift and deregulation of outbound IFs following the UK's
withdrawal from the EU, we have found no compelling explanation of other factors,
or change in circumstances, which prompted the change in IF levels. Deregulation
created an opportunity to raise the outbound IFs and the schemes seized it.

¢ The increases are costing service users approximately [>~] £150 million to
£200 million per year though we have seen no evidence that they generated any
corresponding benefits for them. We have taken in the round the available evidence
summarised above and described in this report.

We conclude that the increases to the current levels result from aspects of the market that
are not working well, that they are contrary to UK service users’ interests and that the
situation requires regulatory intervention.

On the grounds of administrative priority, we have decided to close our review of IFs for
consumer debit and credit CNP transactions for UK cards at EEA merchants (UK-EEA CNP
inbound IFs, or simply ‘inbound IFs’).

Actions we are taking

We have considered potential remedies to address or at least mitigate the harm that
outbound IFs are causing end-users. \We have looked at all the evidence in the round and
considered alternative forms of remedy. We conclude that restricting the maximum level
of outbound IFs by introducing a price cap is the only effective form of remedy open to us.

We recognise that a price cap would not address the underlying cause of the harm

we have identified — the lack of effective competition on the acquiring side. However,
we have concluded that alternative actions related to UK-EEA CNP transactions — that did
not cap directly the outbound IFs — would result in a continuous unnecessary cost to UK
merchants and their customers, while such a price cap remedy would materially mitigate
its adverse impacts.
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Next steps

1.16 Alongside this final report, we are launching a consultation setting out our provisional
views on a phased approach to implementing a price cap remedy on outbound IFs and,
should we conclude a phased approach is appropriate, on the appropriate level for a
stage 1 price cap.

1.17 This remedies consultation is open until 7 February 2025. \We then plan to issue a decision
on our approach to implementing a price cap in due course.

1.18 As detailed in our remedies consultation at paragraph 7.7, regardless of whether we
ultimately decide a two-staged approach to a price cap is appropriate or not, we are
progressing with our work on developing a longer-term (or stage 2) remedy. We intend to
consult on the methodology for determining the appropriate level for outbound IFs during
early 2025 and the outcome of that consultation will inform our next steps thereafter.
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2.2

2.3

Introduction

This review considers Mastercard and Visa's increases to UK-EEA consumer CNP
interchange fees (outbound IFs), for credit and debit CNP transactions.

In this report, we present our findings on why the increases to outbound IFs are not in the
interests of UK merchants and their customers, and why intervention is warranted. This
report also outlines why we consider it appropriate to close the review of IFs that apply to
CNP payments made by UK consumers to EEA merchants (inbound IFs).

The aim of our review

Our aim in this review was, in summary, to:

e assess whether there are markets which are not working well for UK merchants and
their customers that could explain why Mastercard and Visa increased the consumer
debit and credit CNP IFs for UK-EEA CNP transactions (outbound IFs)

e identify any possible actions to remedy or mitigate any problems we found.’

We have considered these issues in accordance with our legal framework, including our
general duties,? objectives® and regulatory principles.*

Background

Cards are the most popular non-cash method by which consumers make retail payments
across the UK and the EEA, both domestically and internationally. Such popularity is due to
a combination of increasing digitisation, the growing use of contactless payments, mobile
and online banking, the presence of strong network effects that push both merchants and
consumers to adopt card solutions, and, more recently, the lockdown restrictions imposed
during the COVID-19 pandemic. To illustrate this:

e Recent data from UK Finance shows that, in 2023, debit and credit cards accounted
for 61% of total payment volumes in the UK. UK Finance predicts that cards will
account for 66% of all payments in the UK by 2033.°

e The data suggests that card usage is experiencing an upward trend: past figures from
UK Finance show that in 2022 debit and credit cards accounted for 59% of total
volumes, as opposed to the most recent 61% share mentioned above.®

o o0k N

For further information on the scope of our work refer to: MR22/2.2, Market review of UK-EEA consumer cross-
border interchange fees: Final terms of reference (October 2022).

FSBRA, section 49

FSBRA, sections 49(2), and 50 - 52

FSBRA, section 53

UK Finance, UK payment markets 2024 (July 2024), page 9.
UK Finance, UK payment markets 2024 (July 2024), page 9.
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e Data from the British Retail Consortium (BRC) (a trade association for UK retail businesses)
shows that, in 2023, consumer credit and debit cards accounted for 86% of the total value
of retail transactions in the UK, and 76% of the total number of retail transactions.’

e In 2022 and 2023, Mastercard and Visa together accounted for around 99% of all payments
made with debit and credit cards issued in the UK, both in terms of volume and value.®

e Data from the European Central Bank (ECB) show that, in 2023, card payments
accounted for 54% of the total number of non-cash transactions in the Eurozone.®

e In 2022, in the Eurozone, card payments represented 51% of all online payments in
terms of volume and 47% in terms of value.™

Many merchants, large and small, operate cross-border in the UK and EEA. Merchants
and their customers need cross-border payment solutions to transact. Cards represent
the most commonly used payment instrument for making UK-EEA online purchases.
Mastercard and Visa are the cards most often used.

In 2022, 3.6% of all card transactions at UK merchants were UK-EEA cross-border
card transactions.™

The role played by Mastercard and Visa in this space is important — the vast majority of
EEA-issued cards, including co-badged ones, are either from Mastercard or from Visa

and cross-border acceptance of EEA co-badged cards relies almost entirely on these
international card schemes.'? In addition, EEA issuers, in particular banks, are increasingly
issuing cards that only come from these two international card schemes rather than
national card schemes.™

The decline in the number of national card schemes in EEA countries (from 22 in 2013 to
17 in 2018) means that international card schemes are growing in the national markets as
well as the European cross-border card market.™

The Single Payment Euro Area (SEPA) was launched by the EU in 2008, after the
implementation of the first Payment Services Directive (PSD), with the purpose of enabling
quick and secure cross-border bank transfers between the EU member States. As of 2023,
countries within SEPA are the 27 Member States of the EU, Iceland, Lichtenstein, Norway
(which with the EU member states form the EEA), Andorra, Monaco, San Marino,
Switzerland, the UK and the Vatican City."® As a member state of the EU, the UK became

10
11

12
13
14
15

BRC, Payments survey 2024, pages 7 and 8.

UK Finance, UK payment statistics 2023, tab 8.1 and 8.2, and UK Finance, UK payment statistics 2024, tab 8.1 and 8.2.
ECB, Payments statistics: First half of 2023.

ECB, Study on the payment attitudes of consumers in the euro area (2022) — Chart 9.

PSR analysis of data on transaction values submitted by acquirers through the section 81 notice, and by
Mastercard, Visa and American Express.

European Commission, Study on the application of Interchange Fee Requlation (2020), page 64.

ECB, Card payments in Europe — current landscape and future prospects (2019).

ECB, Card payments in Europe — current landscape and future prospects (2019).

See the ECB’s website at https://www.ecb.europa.eu/paym/integration/retail/sepa/html/index.en.html
(accessed 25 November 2024) and the European Payments Council's website at
https://www.europeanpaymentscouncil.eu/about-sepa (accessed 25 November 2024).
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part of SEPA since its foundation. After the leaving the EU in January 2021, the UK
retained its SEPA membership.'®

Issues this market review addresses

In 2021 and 2022, since the removal of previously applicable caps, Mastercard and Visa
increased their IF levels for UK-EEA CNP transactions fivefold — from 0.2% to 1.15% for
consumer debit cards and from 0.3% to 1.5% for consumer credit cards.

As outlined in our interim report, several UK businesses raised concerns with us about
how the increases to outbound IFs have affected them. Every time a consumer uses an
EEA-issued Mastercard or Visa debit or credit card for online transactions within the UK, an
outbound IF is paid to the EEA issuer by the UK acquirer or other licensed payment service
provider (PSP) that a merchant is contracted with to provide card-acquiring services. The
acquirer may recover that cost as part of the merchant service charges (MSC) that it levies,
so that IFs represent a cost to the merchant who accepted the card payment. In turn, a
merchant may then pass part of this cost on to consumers.

To inform our understanding of whether Mastercard’s and Visa’'s UK-EEA CNP payments
are working well for UK merchants and, ultimately, for consumers, as part of our review,
we examined specific issues, including:

o Key features relevant to understanding how the markets function — we have, for
example, assessed the factors that may influence and constrain how Mastercard and
Visa set cross-border IFs, including:

o possible acquirers’ and merchants’ responses to an increase in outbound IFs

o alternatives available to UK acquirers and merchants and whether Mastercard and
Visa-branded cards have a must-take status for merchants.’

e The potential drivers of decisions by Mastercard and Visa to increase their fees —
this includes competition, strategic and regulatory aspects.

e Information provided by Mastercard and Visa on the IF increases, including
information provided to the Treasury Select Committee (TSC).™®

e The potential effect of the increases in outbound IFs on UK merchants and their customers.

16

17

18

European Payments Council, Brexit from 1 January 2021 onwards: Get ready for the end of the transition period
(July 2020).

A must-take card refers to a situation where merchants feel compelled to accept a given card even if it means
incurring higher acceptance costs, because they are concerned that turning down such a card would impair their
ability to attract customers. See: Jean-Charles Rochet and Jean Tirole, Must-take cards: Merchant discounts and
avoided costs, Journal of the European Economic Association, Volume 9, Issue 3 (2011), pages 462 to 495.

Mastercard, Letter to the Treasury Select Committee (2 August 2022).
Visa, Visa response to Treasury Select Committee on cross-border interchange (August 2022).
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2.16

In line with our terms of reference, this review focused on outbound IFs in the Mastercard
and Visa card payment systems, as these are the |Fs that recently increased materially in
October 2021 (Visa) and April 2022 (Mastercard). These fees are paid by UK acquirers to
EEA issuers.’ We covered both debit and credit consumer cards.

Since the UK's withdrawal from the EU, Mastercard and Visa also increased inbound IFs,
which are paid by EEA acquirers to UK issuers. These are currently subject to caps agreed
between Mastercard and Visa and the European Commission.

In our interim report, we provisionally concluded that aspects of the markets are not
working well and that intervention on outbound IFs may be appropriate. \We also consulted
on closing the review into inbound IFs on grounds of administrative priority.

The UK is not alone in looking, in recent years, at whether IFs are set appropriately.

The European Commission set IFs for transactions within the EEA through the 2015

EU Interchange Fee Regulation (EU IFR), and accepted commitments setting caps for
transactions between the EU and the rest of the world in 2019. In July 2024, the New
Zealand Commerce Commission published a consultation paper on IFs?°, which sought
views on issues around reducing domestic IFs. It also noted that ‘cards issued in Australia
and used in New Zealand can have higher IFs than cards issued from outside of the Asia-
Pacific region and used in New Zealand (for example, the United Kingdom)'2" and sought
evidence related to these different fee levels. In 2021, the Reserve Bank of Australia
concluded a review of retail payments regulation which included looking at IFs charged on
foreign cards.?? In October 2024, it published an Issues Paper seeking views on, amongst
other things, capping IFs on foreign card transactions in Australia.?®

What we have done to date
In the course of this market review, we took the following actions:

e |In November 2021, we announced our market review of card fees.

e InJanuary 2022, we sent Mastercard and Visa initial information requests.
These requests informed the draft terms of reference for our market review into
UK-EEA cross-border IFs.

e InJune 2022, we published our draft terms of reference.

e In July 2022, we held roundtables and consulted on our draft terms of reference
with stakeholders.

19

20

21
22
23

MR22/2.2, Market review of UK-EEA consumer cross-border interchange fees: Final terms of reference (October
2022), page 7, paragraph 2.3. In this final report, as in our interim report, we use ‘CNP outbound IFs’ and
‘outbound IFs’ interchangeably to refer to UK-EEA consumer CNP outbound IFs; we use 'CNP inbound IFs" and
‘inbound IFs” interchangeably to refer to UK-EEA consumer CNP inbound IFs./2.2, Market review of UK-EEA
consumer cross-border interchange fees: Final terms of reference (October 2022), page 7, paragraph 2.3. In this
final report, as in our interim report, we use ‘CNP outbound IFs’ and ‘outbound IFs’ interchangeably to refer to UK-
EEA consumer CNP outbound IFs; we use ‘CNP inbound IFs’ and ‘inbound IFs” interchangeably to refer to UK-EEA
consumer CNP inbound IFs.

Retail payment system: Costs to businesses and consumers of card payments in Aotearoa New Zealand:
Consultation paper (July 2024).

Retail payment system, paragraph 4.42.

Review of retail payments requlation: Conclusions paper (October 2021).

Merchant card payment costs and surcharging: Issues paper (October 2024), page 12.
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In October 2022, following feedback on our draft terms of reference, we published our
final terms of reference.

In December 2022, we published our working paper on our initial thinking on the
impacts of cross-border IF increases.?*

In December 2023, following feedback on our final terms of reference, we published
our interim report.

In preparing this final report, in addition to considering feedback in response to the interim
report, we have engaged with stakeholders. This engagement took various forms,
including information and document requests, voluntary questionnaires, roundtable
discussions and bilateral meetings. The stakeholders who provided feedback and/or who
we otherwise engaged with are listed below:

the card scheme operators, Mastercard and Visa

a trade association representing EEA issuers, acquirers, and card scheme operators
a trade association representing UK issuers and acquirers

a trade association representing EEA acquirers

a national trade association representing its country’s financial service sector

a European issuer trade association

three national issuer trade associations in Europe

seven Members of the European Parliament (MEPs) representing different countries
13 issuers, who collectively account for over 90% of UK card transactions by value?®

19 card acquirers, who collectively account for over 90% of UK card transactions

four merchant representative bodies who together cover thousands of independent
and major UK retailers from a broad range of sectors, one merchant trade association
who represents retailers and wholesalers in Europe, and nine large merchants

a hospitality and travel company

three independent individuals

2.17
American Express
two FinTech’s
two digital wallet providers
by value?
24

25
26

MR 22/2.4, Market review of cross-border interchange fees: A discussion of the impact of the UK-EEA cross-
border interchange fee increases: Working paper (December 2022).

PSR analysis. [>-].
PSR analysis. [>].
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Links to our strategy

Our PSR Strategy states that, as a general principle, we will focus on whether our work
is likely to deliver improved outcomes for end users, in the short or longer term. This is
consistent with the approach other economic regulators use. It means we consider what
effect our proposals may have on ‘people and (non-payment) businesses’ that need to

One of our strategic priorities, set out in our Strategy, is ‘promoting competition between
UK payment systems and the markets supported by them; [and] protecting users where
that competition is not sufficient’. Work on this basis for cross-border |Fs — and whether
any shorter-term measures, such as a cap, might be appropriate until we develop and
implement any longer-term measures to introduce more competition — was flagged in our
strategy as one of the actions we were taking to meet our competition strategic priority.?

This final report will be of particular relevance to all participants of the designated payment
systems operated by Mastercard and Visa:

e card issuers (especially EEA-based card issuers)

e merchants (that is, organisations that accept card payments)
Other stakeholders that may be interested in this report include:

e industry groups and trade bodies

e firms based in Gibraltar, Jersey, Guernsey and the Isle of Man

Equality and diversity considerations

We have considered the equality and diversity issues that may arise from our current
analysis, including the detriment we see and the remedies we are contemplating.

We do not consider that our proposed remedies would negatively affect any of the groups
with protected characteristics under the Equality Act 2010.

We will continue to consider equality and diversity implications during the consultation
period to our remedies consultation and as our thinking evolves. We will also revisit these
considerations after we receive any relevant feedback.

2.18
make or receive payments.?’
2.19
Who this affects
2.20
e the scheme operators
e card acquirers
2.21
2.22
2.23
2.24
27 The PSR Strategy (January 2022).

28  Ensuring our strateqy is fit for the future (May 2024).
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2.25

2.26

2.27

2.28

2.29

Our powers, objectives and approach

We have conducted our market review using our powers under Part 5 of the Financial
Services (Banking Reform) Act 2013 (FSBRA). FSBRA gives us wide-ranging powers to
take action, including the power to impose general and specific directions and
requirements, if we consider it appropriate following our review.?®

Any decision to exercise these powers is informed by our regulatory principles and objectives.
FSBRA requires us to have regard to certain factors, including our regulatory principles, and in
so far as is reasonably possible, to act in a way which advances one or more of our objectives
when deciding whether to impose a general direction or requirements.®3!" We will also have
regard to our objectives and regulatory principles when deciding whether to impose specific
directions or requirements in the context of a market review.

In order to assess whether it would be appropriate to intervene through directions or
requirements in the context of a market review, we first consider how well markets for
payment systems, or services provided by payment systems, are working in line with our
objectives.®? These are to:

e promote effective competition in the market for payment systems, and markets for
services provided by payment systems in the interests of those who use, or are likely
to use, payments systems (the ‘competition objective’).

e promote the development of, and innovation in, payment systems in the interests
of those who use, or are likely to use, services provided by payment systems,
with a view to improving the quality, efficiency and economy of payment systems
(the ‘innovation objective’).

e ensure that payment systems are operated and developed in a way that takes
account of, and promotes, the interests of those who use, or are likely to use,
services provided by payment systems (the ‘service-user objective’).

We note in particular that pursuant to section 50 of FSBRA we may have regard to a range of
considerations in assessing the effectiveness of competition in the relevant market, including:

a. the level and structure of fees, charges or other costs associated with participation in
payment systems (subparagraph k)

b. the ease with which new entrants can enter the market (subparagraph I)

IFs are a tool that can be used by card network operators (in this instance Visa and
Mastercard) to balance the costs of card payments to ensure that each side of the market
(merchants via acquirers and cardholders via issuers) benefits sufficiently from using
payment cards. When set at the right level, the IF ensures that it is in the joint intertest of
the service users, that is, organisations that accept cards and their customers.

29
30

31
32

FSBRA section 54 and section 55.

Namely, the importance of maintaining the stability of, and confidence in, the UK financial system, the importance
of payment systems in relation to the performance of functions by the Bank of England in its capacity as monetary
authority, and our regulatory principles in section 53 of FSBRA (section 49 (3) of FSBRA).

Our statutory objectives are set out in sections 50, 51 and 52 of FSBRA.
FSBRA sections 50 to 52.
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2.30

2.31

2.32

In this market review we have therefore considered whether the increased levels in
outbound IFs indicate that aspects of the markets are not working well by reference to our
objectives. Specifically, we have considered whether the levels of the increased fees
reflected effective competition conditions, supported innovation, and took account of and
promoted the interests of users of the schemes’ network on both sides market, in
particular, UK service users (the organisations that accept cards and their customers who
have faced those increases).

For this purpose, in this report we have therefore considered the following:

a. Nature of competition: whether the schemes face competitive constraints on either side
of their network (Chapter 4); this is in particular relevant to assess the effectiveness of
competition in ensuring that the current level of outbound IFs serve the interests of
users; as noted in our terms of reference, we were concerned that Mastercard's and
Visa's decision to increase these fees is the result of a lack of effective competitive
constraints in the market and an indication that competition may not be working well
in supporting our statutory competition, innovation or service-user objectives.

b. The levels of IFs for UK-EEA transactions: whether these IFs are unduly high (Chapter
5), that is, higher than the level(s) that would emerge if competition was working well,
specifically if the schemes were facing competitive constraints on the acquiring side
and had taken into account the interests of merchants and their customers in setting
the level of fees. Within this context, we have also considered whether the increases
may be justified on the basis that they had contributed to improving the quality and
efficiency of payments in CNP transactions, for example by bringing innovation to the
market which would not have occurred absent such higher prices.

c. Whether higher IFs are passed through from acquirers to merchants and their
customers (Chapter 6).

As regards the assessment of the appropriateness of the UK-EEA IFs levels set out in
Chapter 5, we note that other corridors have been capped by regulation as a result of
findings by the European Commission that IFs in those corridors breached Article 101 TFEU
(Treaty on the Functioning of the European Union). Specifically, these corridors which are
currently regulated include domestic IFs (which are set by regulation at 0.2/0.3 in both the
UK and intra-EEA since 2015 and retained following the UK’s withdrawal from the EU33) and
intra-regional EEA-RoW IFs (which are set at 1.15%/1.50% as a result of commitments given
by Mastercard and Visa to the European Commission in 2019). We have noted that in setting
both the 2015 and 2019 caps, the European Commission has had regard in particular to MIT-
(merchant indifference test) type analysis - that is, an analysis based on merchant’s
acceptance of Mastercard and Visa cards and appropriate alternatives available to merchants
for each type of transaction (that is, within EEA and outside the EEA). However, there is no
established methodology for calculating appropriate levels for cross-border IFs, which means
that pending the development of such a methodology, there are theoretical and empirical
challenges in carrying out this type of analysis.

33 We note that the Financial Services and Markets Act 2023 provides powers to the Secretary of State to repeal

this specific instrument of assimilated EU legislation, however no policy statement has been made by the
Secretary of State about such repeal and potential new UK instrument or intervention to replace it as appropriate.
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2.33

2.34

As such, we have sought to assess the appropriateness of the current levels of UK-EEA
IFs, and whether these had been set at a level that served the interests of all users (in
particular UK merchants and their customers) on the basis of a range of analysis and
evidence. In doing so, we considered:

a. The stated rationale for the increase: We have spoken to the schemes, received
written representations, and looked into internal documents from Mastercard and Visa
that could shed some light on the rationale for the increases and the extent the
interests of service users, that is, organisations that accept cards and their customers,
had been taken into account.

b. Comparison between current levels of UK-EEA IFs and other (regulated) IFs: \We
have assessed how current levels compare to the regulated levels that applied to
these transactions before the UK’s withdrawal from the EU (by virtue of Regulation
2015/251)%** and the IF levels that apply, pursuant to the 2019 Commitments, to all
outbound IF levels for RoW-EEA transactions (that is mainly non-SEPA transactions)35,
taking into account the differences and similarities between transactions across each
of these corridors and whether such differences and similarities might provide a
rationale for the current levels of UK-EEA IFs. We note that IFs for CNP payments
made in the UK with cards issued in the rest of the world have remained unchanged
since the UK left the EU, and they are equal to 1.15/1.50%. We also note that cross-
border IFs in jurisdictions other than the UK and the EEA are generally uncapped and
they may be higher than 1.15%/1.50%.36

c. Alternatives to Mastercard and Visa: \We have looked at the cost to merchants of
using alternative payment methods available for UK-EEA transactions®’ (including a
study provided by Visa on the cost to merchants of alternative payment methods).38

d. Possible justification for the price increases: specifically, we looked at factors
which Mastercard, Visa and some issuers identified as relevant when setting
outbound IF levels, in particular costs linked to fraud levels and other issuer costs®°
(including data provided by the schemes and by one European issuer). Within this
context we have therefore assessed whether higher IFs were used by issuers to fund
service improvements that provided benefits to users on the acquiring side (for
example, investments in fraud prevention) and as such could provide a justification for
the increases in the levels of UK-EEA IFs.

For the avoidance of doubt, we have not carried out an analysis under Chapter 2 of the
Competition Act 1998 (“CA98") but rather we have considered whether, reacting as rational
operators to incentives taking into account the competitive constraints (or lack thereof) on
each side, schemes set the IFs at levels that do not take account the interest of service
users, that is, organisations that accept cards and their customers, or support innovation.

34
35
36

37
38
39

See paragraphs 2.104, 2.110, 2.136, 2.139, and 2.156 t0 2.159 in Annex 2.
See paragraphs 2.106, 2.111, 2.162 t0 2.170, 2.173, and 2.176 t0 2.180 in Annex 2.

For example, IFs for cross-border payments in New Zealand are currently uncapped and may be as high as
2.40% of the value of the transaction. For more information, see Table 4.1 of Retail payment system: Costs to

businesses and consumers of card payments in Aotearoa New Zealand: Consultation paper (July 2024).
See paragraphs 2.103 t0 2.117, 2.130, and 2.131 in Annex 2.

See Annex 3.

See paragraphs 2.4 10 2.27, 2.35 10 2.67, 2.74 10 2.94 in Annex 2.
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5 Background

This chapter provides an overview of:

e what interchange fees (IFs) are, in the context of flows of money in four-party
card schemes

e the regulation of IFs and the changes to IFs that led to this review

e the wider context relevant to this review, including competition law enforcement
and litigation in relation to Mastercard and Visa's historic IFs

Four-party card schemes

Simplified overview

3.1 Mastercard and Visa operate what are known as four-party card payment systems or four-
party card schemes.

Figure 1: Simplified structure of a four-party card payment system
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Figure 1 sets out the main parties that make up the four-party model. These include the

e Merchants: organisations that accept card payments.

e Acquirers: banks or other organisations licensed by card payment system operators
to process debit and credit card payments on behalf of merchants.

e Card payment system operators (such as Mastercard and Visa): organisations
that manage the ‘scheme rules’ on card payments and set the terms on which
issuers, acquirers, merchants, cardholders and other parties participate in the card

e Issuers: banks or other organisations licensed by card payment system operators to
provide cards to cardholders. The issuer pays an acquirer the money a merchant is
owed for a transaction and debits a cardholder’s account. During the subsequent
settlement process, the IF is transferred to the issuer.

Figure 1 also shows the main flow of fees between parties in a four-party card payment

¢ Interchange fees (IFs), which acquirers pay to issuers each time a card is used to buy
goods or services*'; these per-transaction fees are usually a percentage of the
transaction value but can vary depending on transaction and IF type

e scheme and processing fees (S&P fees), which are set by Mastercard and Visa

¢ rebates and incentives which Mastercard and Visa pay to issuers (and occasionally to
acquirers); as set out in our Market review of card scheme and processing fees
interim report*?, in some instances incentives more than totally offset the fees

e merchant service charge (MSC), which is the total amount merchants pay to
acquirers for card-acquiring services; this comprises IFs, scheme and processing fees,

IFs are transaction fees paid by acquirers, on behalf of their merchants, to issuing banks

e the card product (debit or credit) used for the transaction

e the transaction environment — card present (CP) (such as in-store purchases where
payment is made via chip and PIN or contactless method) or card not present (CNP)
(which includes online purchases and phone orders).

e the category of card — consumer or commercial

Full definitions for each of these terms can be found in the Glossary (see annex 4 of this Report).

The IF is typically deducted from the transaction amount that is paid by the issuer to the acquirer. Acquirers
then typically pass the IF on to merchants through the MSC, so it represents a cost to merchants for accepting

3.2
following groups:*°
payment system.
3.3
system, including:
charged to issuers
and acquirer net revenue.
IFs
34
and other issuers. |Fs can vary by:
40
41
card payments.
42

MR 22/1.9 Market review of card scheme and processing fees: Interim report (May 2024), pages 76 and 78,
paragraphs 5.19 to 5.25.
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3.5

3.6

3.7

3.8

3.9

3.10

3.1

e the region the card is issued in

e the region where the transaction takes place

Mastercard and Visa set the default multilateral IF level (MIF) that acquirers pay to issuers
and, in turn, merchants pay through the MSC to their acquirers.*® While issuers and
acquirers can bilaterally negotiate lower IFs, this happens very rarely.

In their responses to a letter from the Treasury Select Committee (TSC) Mastercard and
Visa said that IFs represent a mechanism to distribute the cost of the payment services
across the two sides of the card scheme.

Mastercard said: ‘Interchange is a small fee typically paid by card acquirers (the
merchant/retailer’s bank) to card issuers (cardholder’s bank), to recognise the value
delivered to merchants/retailers, governments and consumers by accepting electronic
payments, the infrastructure required to make this possible and do so securely and the
costs incurred in these respects’.**

Issuers can, should they choose, put the derived income towards operation and
maintenance costs for their internal payment processor, increased security of transactions
and any future development to make transactions faster, more convenient and secure.*
Visa said: ‘Interchange supports [issuers’] ability to issue and manage cards and digital
credentials. It enables those players to fortify security against bad actors trying to steal
information or commit fraud; and it supports innovation, including the development of new
products and services, making it easier for consumers to manage their financial lives safely

and securely’.%

Transaction and IF types

Card transactions where an issuer, an acquirer and the merchant point of sale location (the
merchant location) are in the same country are typically defined as domestic transactions.*’
The IFs for these transactions are called domestic IFs.

Transactions where the card used for the purchase was issued in a country other than that
of the merchant’s location are typically referred to as cross-border transactions. These IFs
are called cross-border IFs.

For the purposes of this market review, we distinguish between two types of UK-EEA
cross-border transactions and related IFs.

e Outbound IFs: IFs for transactions using non-UK-issued cards to make payments to
merchants located in the UK. For UK-EEA transactions, these IFs relate to payments
made with EEA-issued cards at UK merchants. These fees are paid to EEA issuers and
represent a cost to UK merchants.

43

44
45

46
47

Mastercard sets its default IF according to its rules (see rule 8.3) and webpage. Visa sets its IFs according to
information contained on its website (see Frequently asked questions: What does it cost and how is this decided?).

Mastercard, Letter to the Treasury Select Committee (2 August 2022), page 4.

Market review of cross-border interchange fees: A discussion of the impact of the UK-EEA cross-border
interchange fee increases (December 2022), pages 7 and 16, paragraphs 2.7 and 3.27.

Visa, Visa response to Treasury Select Committee on cross-border interchange (August 2022), page 1.

This is the UK Interchange Fee Regulation definition.
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¢ Inbound IFs: |Fs for transactions using UK-issued cards to make payments to
merchants located outside the UK. For UK-EEA transactions, these IFs relate to
payments made with UK-issued cards at EEA merchants. These fees are paid to UK
issuers and represent a cost to EEA merchants.

Pricing of card-acquiring services
Card acquirers charge merchants for accepting credit and debit payment cards.

As set out in our recent card acquiring market review (CAMR) final report, acquirers tend
to price card-acquiring services separately from card acceptance products and value-added
services.*® Merchants, depending on their size, have one or more of the following pricing
options for card-acquiring services which are provided for in the contract between the

e interchange fee plus (IC+) pricing, whereby for any given transaction an acquirer
automatically passes through at cost the IF applicable to that transaction

e interchange fee plus plus (IC++) pricing, whereby for any given transaction an
acquirer automatically passes through at cost the IF and other scheme fees applicable

e standard pricing, whereby for any given transaction an acquirer does not automatically
pass through at cost the IF applicable to the transaction and the pricing option does
not satisfy the criteria for fixed pricing

e fixed pricing, whereby a merchant pays a fixed, periodic fee for card-acquiring services,
the amount of which does not depend on the volume or value of transactions it accepts
or the characteristics of these transactions, within specified limits

By definition, in IC++ and IC+ pricing, acquirers automatically pass any |IF charge on to
merchants, so these are defined as ‘pass-through’ options.

Under the standard and fixed pricing options, acquirers do not automatically pass IFs on to
merchants, but may choose to include the cost of IFs within the pricing arrangements.
These pricing options are also known as 'blended’ options because the individual cost
components of the MSC (IFs, scheme and processing fees, and acquirer margin) are often
aggregated. However, periodic renegotiation of contracts may result in the acquirer

Figure 2 below breaks down UK-EEA CNP cross-border transactions at UK merchants in
2022 by pricing option. It shows that the majority (around 80%) of transactions, by value,
were on pass-through pricing options (that is, IC++ and IC+). Standard and fixed pricing
added up to about 20% of UK-EEA CNP cross-border transactions at UK merchants in 2022

MR18/1.8, Market review into card-acquiring services: Final report (November 2021), page 31, paragraph 3.63.
MR18/1.8, Market review into card-acquiring services: Final report (November 2021), pages 31 to 33, paragraphs

At the time of the transaction, the acquirer may also pass-through other card scheme and processing fees that are

3.12
3.13
merchant and the acquirer:°
to that transaction®°
3.14
3.15
passing on increasing fees.
3.16
by value.®
48
49
3.631t03.71, and Annex 1.
50
not directly attributable to transactions.
51 PSR analysis based on 2022 data [>].
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3.17

3.18

Figure 2: Breakdown of UK-EEA CNP cross-border transactions by value at UK
merchants in 2022 by pricing options

B c++
o+

Fixed pricing
" Standard pricing
[ Other

Source: PSR analysis of data from UK acquirers

We found in our CAMR final report that although IC++ pricing accounts for the largest
proportion of transactions by value, the vast majority of merchants are not on IC++
contracts, with over 95% having standard pricing.®? Merchants on IC++ pricing are typically
the largest merchants, generally with an annual turnover above £50 million.®?

Issuers

Issuers receive Mastercard’s and Visa's UK-EEA CNP IFs. We asked UK issuers how they
have used the additional income derived from the UK-EEA cross-border IF increases. All UK
issuers asked said that they do not consider individual sources of card revenue, such as UK-
EEA IF revenue, in making their decisions on rewards for cardholders or on investments
(including in fraud prevention). They make decisions more holistically, at card portfolio level.%*

52
53

54

MR18/1.8, Market review into card-acquiring services: Final report (November 2021), page 32, paragraph 3.64.

MR18/1.8, Market review into card-acquiring services: Final report (November 2021), page 7, paragraph 1.15 and
CICC (1441-1444) — Judgment (CPO Applications) (8 June 2023), paragraph 86.

For more details on this, see paragraph 2.27 in Annex 2.
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3.19

3.20

3.21

3.22

3.23

3.24

3.25

Regulation of interchange fees

UK Interchange Fee Regulation (IFR)

UK domestic IFs, for payments made at UK merchants using UK-issued cards, are regulated by
the UK version of the EU IFR (UK IFR).%®* The UK IFR came into effect on 31 December 2020.

The UK IFR caps the level of IFs on both CP and CNP domestic consumer debit and credit
card transactions at 0.2% and 0.3% of the value of the transaction respectively.

The PSR is the lead authority for monitoring and enforcing compliance with the UK IFR.
The UK IFR does not apply to cross-border IFs for payments made at UK merchants using
cards issued outside the UK.

EU Interchange Fee Regulation (EU IFR)

Until December 2020, the EU IFR applied to the UK. The EU IFR came into force in 2015.%¢
It set business rules for card payments and introduced price caps on the IF levels for
domestic transactions and for transactions across the different countries in the EEA (intra-
regional IFs). These caps fixed the maximum level of IF payable by merchants when
accepting certain card payments.

In putting the EU IFR in place, the European Commission aimed to address the problem of
'high and divergent’ IFs in the EEA, while facilitating cross-border card payment services.®’
One concern was that high IFs were leading to higher final prices for goods and services at
the expense of consumers. The price caps came into effect on 9 December 2015, and the
majority of provisions relating to business rules were effective from 9 June 2016.

When the UK was part of the EU, the EU IFR provisions applied caps for IFs on UK
domestic and UK-EEA card transactions at 0.2% of the value of consumer debit card
transactions and 0.3% of the value of consumer credit card transactions. Since 31
December 2020, the UK IFR caps the level of domestic IFs within the UK.

The 2019 European Commission Commitments

In 2019, in response to the European Commission’s competition law investigation into
inter-regional IFs, Mastercard and Visa offered commitments to the European Commission
to cap IFs on transactions involving non-EEA-issued cards and EEA merchants (the 2019
Commitments). These were accepted by the Commission.®® The UK no longer being in the

55

56

57

58

The EU IFR is assimilated into UK Law by the Retained EU Law (Revocation and Reform) Act 2023 in accordance
with the Financial Services and Markets Act 2023.

Official Journal of the European Union, Regulation (EU) 2015/751 of the European Parliament and of the Council of
29 April 2015 on interchange fees for card-based payment transactions (Text with EEA relevance) (April 2015).
Official Journal of the European Union, Regulation (EU) 2015/751 of the European Parliament and of the Council of
29 April 2015 on interchange fees for card-based payment transactions (Text with EEA relevance) (April 2015),
paragraph 13.

European Commission, CASE AT.39398 - Visa MIF, VISA 2019 Commitments decision and 2019 Commitments;
CASE AT.40049 — Mastercard I, Mastercard 2019 Commitments decision and 2019 Commitments.
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EEA®, the 2019 Commitments apply to UK-issued cards when used for transactions at
EEA merchants.

As a result of the 2019 Commitments, UK-EEA inbound CP IFs are subject to caps of 0.2%
and 0.3% for debit and credit cards respectively. UK-EEA inbound CNP IFs are subject to
higher caps of 1.15% and 1.5% for debit and credit cards respectively. These
commitments were set to be in place until November 2024. On 5 July 2024, the European
Commission noted the voluntary continuation by Visa and Mastercard of the caps for inter-
regional IFs beyond November 2024.%° The European Commission stated that, under the
voluntary continuation, inter-regional |IFs for debit and credit card transactions under these
schemes will remain capped for another five years until November 2029.5' The European
Commission observed that ‘Mastercard and Visa debit and credit cards are still “must-
take” for EEA merchants [and that] in the absence of caps, merchants would face the risk
of excessive IFs passed on to them through their Merchant Service Charges.’®?

A key input to the setting of the levels in the 2019 Commitments was a merchant
indifference test (MIT) on inter-regional transactions, both debit and credit, and CP and
CNP. The MIT used different payment alternatives as comparators for CP and CNP

e Forinter-regional CP transactions, the comparator was cash.

e Forinter-regional CNP transactions, the comparator was means of payments funded
via bank transfers. These were bank transfers outside the Single Euro Payments Area
(SEPA), since the relevant inter-regional transactions involved the EEA Contracting
Parties (including the UK at the time) and other third parties that were outside the EEA
and SEPA payment systems.

At the time, the UK was part of the EEA and SEPA. When the UK withdrew from the

EU and the EEA, it stayed in SEPA. The SEPA region includes both EEA and non-EEA
countries.® Non-EEA SEPA countries currently include Andorra, Monaco, San Marino,
Switzerland and the Vatican City, alongside the UK. The European Payment Council (EPC)
sets the participation criteria that countries need to meet to be deemed eligible for

3.26
3.27
transactions®:
3.28
SEPA participation.®®
59
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65

'EEA’ is defined in the 2019 Commitments as “those countries participating in the European Economic Area as
of the Commencement Date or joining thereafter for the duration of each such country’s participation in the EEA
during the term of these Commitments”.

European Commission Daily News 05/07/2024, - ‘Commission takes note of the voluntary continuation by Visa
and Mastercard of their antitrust commitments on inter-regional interchange fees beyond November 2024’

European Commission Daily News 05/07/2024, - ‘Commission takes note of the voluntary continuation by Visa
and Mastercard of their antitrust commitments on inter-regional interchange fees beyond November 2024'

European Commission Daily News 05/07/2024, - ‘Commission takes note of the voluntary continuation by Visa
and Mastercard of their antitrust commitments on inter-regional interchange fees beyond November 2024’

See, for example, European Commission, CASE AT.39398 - Visa MIF, VISA 2019 Commitments decision,
recitals 79 to 84.

European Payments Council, EPC list of Countries in the SEPA Schemes’ Geographical Scope (2 January 2023).

These criteria include relationship with the EU, criteria to ensure a level playing field with other SEPA Scheme
participants, legal and regulatory criteria, Market and Operational criteria and additional criteria to preserve the
integrity of the SEPA Schemes.
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https://ec.europa.eu/commission/presscorner/detail/en/mex_24_3663
https://ec.europa.eu/commission/presscorner/detail/en/mex_24_3663
https://ec.europa.eu/commission/presscorner/detail/en/mex_24_3663
https://ec.europa.eu/competition/antitrust/cases/dec_docs/39398/39398_14153_3.pdf
https://www.europeanpaymentscouncil.eu/sites/default/files/kb/file/2023-01/EPC409-09%20EPC%20List%20of%20SEPA%20Scheme%20Countries%20v4.0_0.pdf

Market review of UK-EEA consumer cross-border interchange fees: Final report

MR22/2.7

3.29 Currently there are no caps on IFs for UK-EEA CNP cross-border transactions using EEA-
issued cards at UK merchants (outbound IFs). The applicable caps for UK-EEA consumer
CNP transactions are illustrated in Figure 3 and Table 1.

Figure 3: Caps for UK and EEA consumer CNP transactions
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Table 1: Caps for UK and EEA consumer CNP transactions

Commitment or

Nl e—— @ — lIn other caps

IF levels pre-the

Location of Location of UK’s withdrawal Are they
Regions issuer merchant from the EU IF levels now capped?
UK domestic UK UK 0.2%/0.3% 0.2%/0.3% Yes (UK IFR)
UK->EEA UK EEA 0.2%/0.3% 1.15%/1.5%  Yes (2019
Inbound IF Commitments)
EEA->UK EEA UK 0.2%/0.3% 1.15%/1.5% No
Outbound IF
EEA domestic EEA EEA 0.2%/0.3% 0.2%/0.3% Yes (EU IFR)

Merchant indifference test

3.30 The merchant indifference test (MIT) is a methodology originally developed in economic
literature and then further developed by the European Commission to set |F caps for
cards.% It involves identifying a merchant’s costs of accepting one or more suitable
alternative payment method(s), for example, by surveying merchants and using that data
to calculate a figure that can be used as a proxy for a competitive IF level.

66 Rochet, J.C. and Tirole, J, ‘Must-take cards: merchant discounts and avoided costs’, Journal of the European
Economic Association Volume 9, Issue 3 (2011), pages 462 t0495.
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3.31

3.32

3.33

3.34

3.35

The EU IFR caps are based on this methodology, as illustrated by the extract below:®’

“The caps in this Regulation are based on the so-called “Merchant Indifference Test”
developed in economic literature, which identifies the fee level a merchant would be
willing to pay if the merchant were to compare the cost of the customer’s use of a
payment card with those of non-card (cash) payments (taking into account the fee for
service paid to acquiring banks, i.e. the merchant service charge and the interchange fee).
It thereby stimulates the use of efficient payment instruments through the promotion of
those cards that provide higher transactional benefits, while at the same time preventing
disproportionate merchant fees, which would impose hidden costs on other consumers...."

The 2019 European Commission Commitments are also based on an MIT calculation:®®

‘...taking into account the specificities of inter-regional transactions, the Commission
conducted a market investigation requesting data from Visa, Mastercard, certain
competitors and merchants. The MIT-compliant MIF caps were calculated by comparing
the merchants’ costs of accepting payments made by debit and credit cards to those of
accepting payments made with alternative means of payment. The relevant alternative
means of payment are composed of payment instruments which must not, and do not,
include a MIF component.’

For inter-regional CNP transactions, payment methods that were identified as plausible
payment alternatives for the purposes of the MIT were: ‘'means of payments funded via
bank transfers (which are outside the domestic payment systems of the EEA Contracting
Parties and the Single European Payment Area, SEPA; “non SEPA bank transfers”)'.

Regulatory and legal scrutiny of IFs

This review is carried out in accordance with our legal framework, in particular our general
duties®, statutory objectives to promote competition, foster innovation and protect service
users’®, that is, organisations that accept cards and their customers, and regulatory
principles’! as outlined in Chapter 2.

Payment cards in general, and IFs in particular, have received a considerable amount of
regulatory attention, some of which provides relevant context for our review, principally the
2019 European Commission Commitment Decisions, the Supreme Court judgment in
Sainsbury’s Supermarkets Ltd (Respondent) v Visa Europe Services LLC and others
(Appellants); Sainsbury’s Supermarkets Ltd and others (Respondents) v Mastercard
Incorporated and others (Appellants) [2020] UKSC 24 (Sainsbury’s SC) and the more recent
Court of Appeal judgment in Dune Group Ltd and others v Visa Europe Ltd and others;
Dune Group Ltd and others v Mastercard Inc. and others [2022] EWCA Civ 1278 (Dune CA).
Whilst not considering these in detail, this report will refer to them as appropriate.

67

68

69
70
71

Official Journal of the European Union, Regulation (EU) 2015/751 of the European Parliament and of the council of
29 April 2015 on interchange fees for card-based payment transactions (Text with EEA relevance), at recital 20.

European Commission, CASE AT.39398 - Visa MIF, VISA 2019 Commitments decision (section 7.2.1, page 15);
CASE AT.40049 — Mastercard I, Mastercard 2019 Commitments decision (section 7.2.1, page 14).

FSBRA, section 49
FSBRA, sections 49(2), and 50 - 52
FSBRA, section 53
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In that regard, we note that it is established in EU and UK law that Mastercard’s historic
intra-EEA and domestic IFs infringed EU competition law. In 2007, the European
Commission found that Mastercard |Fs applicable within the European Economic Area
(EEA MIFs) had been in breach of article 101(1) TFEU since 22 May 1992 and Mastercard
had not provided sufficient proof that any of the first three article 101(3) exemption criteria
were met (Mastercard EC).”? This decision was upheld by the General Court (Mastercard
GC)”® and by the Court of Justice of the European Union (Mastercard CJEU)”* and has
become final within the meaning of section 58A of the Competition Act 1998. It
establishes that Mastercard’s historic intra-EEA |Fs restricted competition, and that the
card scheme had failed to demonstrate that these IFs were justified, taking into account

In Sainsbury’'s SC, the Supreme Court held that the ‘essential factual basis upon which the
Court of Justice held that there was a restriction on competition [in Mastercard CJEU]
[was] mirrored’ in the appeals before it. Specifically, it stated that ‘[t]hose facts include[d]
that: (i) the MIF is determined by a collective agreement between undertakings; (ii) it has
the effect of setting a minimum price floor for the MSC; (iii) the non-negotiable MIF
element of the MSC is set by collective agreement rather than by competition; (iv) the
counterfactual is no default MIF with settlement at par (that is, a prohibition on ex post
pricing); (v) in the counterfactual there would ultimately be no bilaterally agreed IFs; and (vi)

in the counterfactual the whole of the MSC would be determined by competition and the
175

The Supreme Court held that even had it not been bound by Mastercard CJEU, it would
conclude that there was a restriction on competition in the consolidated appeals and

‘99. On the facts as found, the effect of the collective agreement to set the MIF is to fix a
minimum price floor for the MISC. In the words of Mr Dryden, AAM'’s expert economist, it

100. That minimum price is non-negotiable. It is immunised from competitive bargaining.
Acquirers have no incentive to compete over that part of the price. It is a known common
cost which acquirers know they can pass on in full and do so. Merchants have no ability to

101. Whilst it is correct that higher prices resulting from a MIF do not in themselves mean
there is a restriction on competition, it is different where such higher prices result from a
collective agreement and are non-negotiable.

3.36
any efficiencies created.
3.37
MSC would be lower.
3.38
therefore followed it:
sets a “reservation price”.
negotiate it down.
72

73
74
75

European Commission, Commission Decision of 19 December 2007 (Case No COMP/34.579 Mastercard). No
penalty was imposed as the decision had been notified to the European Commission. Mastercard appealed this
decision to the General Court and in the meantime reduced its EEA IFs to zero.

MasterCard Inc v European Commission (Case T-111/08) [2012] 5 CMLR 5 (24 May 2012).
MasterCard Inc v European Commission (Case C-382/12 P) [2014] 5 CMLR 23 (11 September 2014).

Sainsbury’s Supermarkets Limited v Mastercard Incorporated and others [2020] UKSC 24 (Sainsbury’s SC); see
also Sainsbury’s Supermarkets Limited v Mastercard Incorporated and others [2018] EWCA Civ 1536 (Sainsbury’s
CA); and Sainsbury’s Supermarkets Ltd v Mastercard Incorporated and others [2016] CAT 11 (Sainsbury’s CAT).
The Supreme Court remitted to the CAT for further determination issues of fair share and quantum, however the
cases subsequently entered into a confidential settlement agreement bringing the litigation to an end.
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https://ec.europa.eu/competition/antitrust/cases/dec_docs/34579/34579_1889_2.pdf
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https://www.oeclaw.co.uk/images/uploads/judgments/1241_Sainsbury_Judgment_CAT_11_140716.pdf
https://www.catribunal.org.uk/sites/cat/files/2021-08/20210806_1286_Order%20of%20the%20President%20%28Withdrawal%20of%20claim%29.pdf
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3.39

3.40

3.41

102. Whilst it is also correct that settlement at par sets a floor, it is a floor which reflects
the value of the transaction. Unlike the MIF, it involves no charge resulting from a
collective agreement, still less a positive financial charge.

103. There is a clear contrast in terms of competition between the real world in which the
MIF sets a minimum or reservation price for the MISC and the counterfactual world in
which there is no MIF but settlement at par. In the former a significant portion of the MISC
is immunised from competitive bargaining between acquirers and merchants owing to the
collective agreement made. In the latter the whole of the MISC is open to competitive
bargaining. In other words, instead of the MISC being to a large extent determined by a
collective agreement it is fully determined by competition and is significantly lower."”®

The extension of the Commission’s prohibition decision in Mastercard to the Visa scheme
and its application to domestic intra-EEA IFs by the SC in Sainsbury’s v Visa and
Mastercard’’ underlines the extent to which the four-party scheme system operated by
Mastercard and Visa is capable of operating contrary to competition law. As explained
above, the setting of a minimum MIF within the four-party schemes operated by
Mastercard and Visa amounts to a restriction of competition (involving an agreement on
prices), which has the effect of immunising one part of the MSC from competition; the
merchant being unable to negotiate with the acquirer the level of that part of the MSC.
Accordingly, this prevents an element of the MSC being negotiated down, with the
consequent effect of artificially increasing the MSC.

More recently, in Dune CA, the Court of Appeal upheld the Competition Appeal Tribunal’s
(CAT) determination that it could not extend Sainsbury’'s SC to deliver summary judgment in
respect of domestic and intra-EEA IFs following the entry into effect of the IFR caps in 2015,
or for inter-regional IFs in general. As regards the introduction of the IFRs, the CAT accepted
that it was arguable that this could change the relevant counterfactual to be applied in
determining whether the MIF had an effect on competition. As regards inter-regional IFs in
general, the Court of Appeal accepted that it was arguable that the merchant’s negotiating
power in relation to the MSC may not be affected by the higher inter-regional IFs, such that
they could not be said to have an ‘appreciable’ effect on competition and whether or not that
was the case was a matter for evidence.’® These issues required consideration at a full
hearing before any such determination could be made.”®

A substantive trial of these and other issues will take place as part of the Umbrella
Interchange Fee litigation, pursuant to the Umbrella Proceedings Order given in July 2022
by the CAT pursuant to Practice Direction 2/2022 (PD2/2022).8° PD2/22 sets out the
procedural rules in place under which the designated ‘Host Cases' (a large number of
individual actions all claiming damages from Mastercard and/or Visa due to alleged
breaches of competition law arising from IFs) are the subject of the

Merchant Interchange Fee Umbrella Proceeding.

76
77
78

79

80

Sainsbury's Supermarkets Limited v Mastercard Incorporated and others [2020] UKSC 24 (Sainsbury’s SC);

Sainsbury's Supermarkets Limited v Mastercard Incorporated and others [2020] UKSC 24 (Sainsbury’s SC).

Dune Group Limited and others v Visa and others [2022] EWCA Civ 1278 (Dune CA); Dune Group Limited and

others v Mastercard and others [2022] CAT 14 (Dune CAT). §§56-58

Dune CAT. See also Commercial and Inter-regional card claims v Mastercard and others [2023] CAT 38, referring
to Dune at paragraphs 94-97.

Practice Direction 2/22 (2 June 2022).
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https://www.catribunal.org.uk/sites/cat/files/2022-06/Practice%20Direction_Umbrella%20Proceedings_06%20June%202022_0.pdf
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3.42 A hearing on Trial 1 on liability in relation to UK and Irish domestic MIFs took place in

February and March 2024. At present, it is envisaged that there will be further hearings on
the following issues:®!

e Trial 2, to take place in October or November 2024, to deal with all issues relating to
acquirer and merchant pass-on.

e Trial 3, to take place at a future unspecified date, to deal with all other issues including
liability issues arising in relation to non-UK and non-Irish domestic MIFs.

3.43 At the present time, therefore, there has been no judgment reached on whether or not the

IFs for cross-border transactions subsequent to the introduction of the EU IFR are or were
compatible with UK competition law.®?

3.44 As regards the 2019 Commitments, to the extent that the European Commission’s market

testing or analysis considered the position of the UK, it was: (i) as a member of the EEA, {ii)
while the UK-EEA IFs were subject to the IFR, and (iii) as a country in which the IFs caps
would apply. As a result of the drafting of those commitments, point (iii) above changed
upon the UK’s departure from the EU. In our view this does not, of itself, require or
endorse an increase in UK-EEA IFs.®® In those circumstances, even if one accepts that the
UK's withdrawal from the EU had the effect going forward of transforming UK-EEA IFs into
inter-regional IFs (or a category of inter-regional IFs), it does not follow that the 2019
Commitments are the appropriate way for IFs to be determined for those transactions.

As such, it is difficult to see how the 2019 Commitments could be determinative to the
appropriateness of Mastercard and Visa's UK-EEA CNP IF increases.

3.45 Table 2 below summarises the main relevant regulatory and legal precedents, and the IF
levels considered.
Table 2: Summary of regulatory and legal precedents
Regulatory
decision/action
and judgments IF level Outcome
Visa (2002)% Intra-EEA debit: €0.28 maximum Commitments accepted by the
Intra-EEA credit: 0.7% maximum S(L)J(r)c;p))ean Commission {2002 to
Transparency obligations; differential
IFs for CP and CNP transactions
81 A hearing on pass on issues took place in May 2023. A detailed summary of the different trials is set out in the

82
83

84

CAT's 2023 judgment in Case Nos: 1441-1444/7/7/22 Commercial and Interregional Card Claims | and Il Ltd v
Mastercard and Visa: Collective Proceedings Order (CPO) applications [2023] CAT 38, see paragraphs 20-25. The
CPO applications were refused; in a subsequent order of 4 September 2023 sets out a timetable for filing revised
applications by 15 December 2023, with a CPO certification hearing in April 2024.

It is possible that the proceedings currently before the CAT may ultimately settle and/or be subject to further appeals.
A fundamental point common to the EU IFR and the 2019 Commitments is that the IF caps set maximum levels
but do not preclude IFs being set at a lower level or not set at all.

European Commission, 2002/914/EC: Commission decision of 24 July 2002 (Case No COMP/29.373 — Visa
International — Multilateral Interchange Fee) (Text with EEA relevance) (notified under document number C(2002)
2698). The IFs related to Visa's EU region, which at the time included the EU Member States as well as Iceland,
Liechtenstein, Norway, Turkey, Israel, Cyprus, Malta, and Switzerland (see paragraph 5).
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Regulatory
decision/action
and judgments

IF level

Outcome

Mastercard - OFT
(2005)%

Mastercard — CAT
(2006)%

UK domestic credit/charge cards
(0.9% to 1.5%)

Notified agreement declared
incompatible with UK/EU
competition law

Decision subsequently
withdrawn on appeal

Mastercard |
(2007)%

Judgments:
Mastercard GC,*®

Intra-EEA debit: 0.4% of the

transaction value increased by €0.05

and 1.05% increased by €0.05
Intra-EEA credit: between 0.8%

Prohibition decision®

Upheld by the General Court
and Court of Justice

cJ® and 1.2%

Visa debit (2010)%" The decision: i) required Visa to reduce Commitments accepted (2010
its weighted average EEA debit MIF to to 2015)

0.2%; ii) recorded the allegation that

the MIFs had both the object and

effect of restricting competition; and

i) without making a finding on liability,

and subject to compliance with the

decision, held that the Commission

would not take further action against

Visa in relation to its EEA debit MIFs

Visa credit (2014)%2 0.3% (weighted average intra-EEA Commitments accepted (2014
credit MIF), no increase to domestic to 2019); superseded by the EU
credit MIFs and within two years IFR

intra-EEA credit MIF to apply

EU IFR (2015)% 0.2%/0.3% (domestic and intra-EEA) -

85
86
87
88
89
90

91
92

93

Payment Systems Regulator

CA98/05/05, decision and press release (includes links to annexes to the decision).

Mastercard v OFT case page, see, in particular, Mastercard v OFT [2006] CAT 14.

Commission decision of 19 December 2007 (Case No COMP/34.579 Mastercard).

MasterCard Inc v European Commission (Case T-111/08) [2012] 5 CMLR 5 (24 May 2012).
MasterCard Inc v European Commission (Case C-382/12 P) [2014] 5 CMLR 23 (11 September 2014).

See paragraph 3. The European Commission found that the Mastercard EEA IFs applicable since 22 May 1992 had
been in breach of Article 101(1), and Mastercard had not proved to the requisite standard that any of the first three
Article 101(3) exemption criteria were met.

Case No COMP/39.398 — Visa Europe — Debit IFs, Commitments and Commitments decision (September 2010).

European Commission, Case No COMP/39.398 - Visa Europe — Credit IFs, Commitments and Commitments
decision (February 2014). The Commitments also related to cross-border acquiring; see section 6.

Regulation (EU) 2015 / 751 of the European Parliament and Council. See paragraph 3 above.

December 2024 28


https://webarchive.nationalarchives.gov.uk/ukgwa/20090509034406/http:/www.oft.gov.uk/advice_and_resources/resource_base/ca98/decisions/mastercard
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